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Fac to r s  which may be e v a l u a t e d  where  
award is based  o n  "price and o t h e r  f a c -  
tors" are  t h o s e  p r e s c r i b e d  by law, r e g u -  
l a t i o n  or  s e t t l e d  p r o c u r e m e n t  p rac t ice  
Agency acts p r o p e r l y  by r e f u s i n g  to  g i v e  
p ro t e s t e r  c r e d i t  for  i t s  e f f o r t  t o  
d e v e l o p  a c c e p t a b l e  a l t e r n a t i v e  t o  
p r o d u c t  p r e v i o u s l y  a v a i l a b l e  o n l y  f r o m  
so le  source. 

Freund P r e c i s i o n ,  I n c .  p r o t e s t s  t h e  s e l e c t i o n  of 
ACR E l e c t r o n i c s ,  I n c .  t o  f u r n i s h  f l a s h  g u a r d  assem- 
b l i e s  u n d e r  Defense  L o g i s t i c s  Agency R e q u e s t  f o r  Pro- 
posals ( R F P )  DLA400-82-R-4852. Freund s a y s  t h a t  i n  t h e  
pas t  siinilar f l a s h  g u a r d  a s s e m b l i e s  were procured non- 
c o m p e t i t i v e l y  from ACR. F r e u n d  s t a t e s  t h a t  it d e v e l -  
oped a c o m p e t i n g  a s sembly  a t  i t s  own e x p e n s e  and t h a t  
it s h o u l d  have  been  awarded t h e  c o n t r a c t  t o  e n c o u r a g e  
firms s u c h  a s  i t s e l f  t o  d e v e l o p  c o m p e t i t i v e  p r o d u c t s .  
Noreove r ,  i t  c o n t e n d s  i t  was promised  the c o n t r a c t  by 
a n  employee  of  DLA d u r i n g  n e g o t i a t i o n s  a n d  i n s i s t s  
t h a t  ACR m u s t  have  been  g i v e n  i n s i d e  i n f o r i n a t i o n  by 
someone w i t h i n  DLA b e c a u s e  ACR lowered i t s  p r i c e  
s i g n i f i c a n t l y  i n  i ts  b e s t  and f i n a l  o f f e r ,  a l l o w i n g  i t  
to q u o t e  a unit price $ 3 . 9 5  or $0.15 less t h a n  
F r e u n d ' s  u n i t  p r i c e  of $4.10. 

F i r s t ,  c o n c e r n i n g  F r e u n d ' s  b e l i e f  t h a t  i t s  
e f f o r t s  i n  d e v e l o p i n g  a n  a c c e p t a b l e  a l t e r n a t i v e  prod- 
u c t  s h o u l d  have  been  rewarded by a c o n t r a c t ,  w e  po in t  
o u t  t h a t  t h e  award of a n y  Government c o n t r a c t  m u s t  be 
made i n  a c c o r d  w i t h  t h e  e v a l u a t i o n  c r i t e r i a  s e t  o u t  i n  
a n  RFP. Grey  A d v e r t i s i n g ,  InC. ,  55 Comp. Gen. 1111, 
1 1 2 3  (19761, 76-1 CPD 3 2 5 .  Mere ,  t h e  RTIP i R L l i c & t ? s  
t h a t  t h e  Government  would cons ider  f o r  award any  prod- 
u c t  which accompanying d e s c r i p t i v e  d a t a  showed t o  be 
a n  a c c e p t a b l e  s u b s t i t u t e  f o r  t h e  ACR p r o d u c t ,  w h i c h  
was i d e n t i f i e d  by p a r t  n u m b e r .  S e l e c t i o n  was t o  be 
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based on "price and  o t h e r  factors." 
was found  to b e  acceptable ,  s u b j e c t  to f i rs t  a r t i c l e  
t e s t i n g ,  b u t  was n o t  l o w  i n  p r ice ,  
o u t ,  t h e  p h r a s e  "pr ice  and  o t h e r  f ac to r s "  h a s  b e e n  
h e l d  b y  o u r  O f f i c e  to  i n c l u d e  i n  a d d i t i o n  to pr ice  
o n l y  t h o s e  f a c t o r s  w h i c h  are i m p l i c i t l y  c o n s i d e r e d  i n  
a n y  s o l i c i t a t i o n  o r  which  are r e q u i r e d  to  be  c o n s i d -  
ered by  l a w ,  r e g u l a t i o n  o r  s e t t l e d  p r o c u r e m e n t  prac- 

F r e u n d ' s  p r o d u c t  

As t h e  Navy p o i n t s  

t ice .  
1 9 8 0 ,  80-1 C P D  102 .  S i n c e  there  is no l e a a l  r e q u i r e -  

CEL-U-DEX C o r p o r a t i o n ,  B-195012, F e b r u a r y  7 ,  

ment  or s e t t l ed  pract ice  r e q u i r i n g  a n  a g e i c y  to -reward 
a n  o f f e r o r ' s  e f f o r t s  to  d e v e l o p  a l t e r n a t i v e  p r o d u c t s ,  
t h i s  p o r t i o n  of F r e u n d ' s  p ro t e s t  is w i t h o u t  m e r i t .  

N e x t ,  t h e r e  is  no  e v i d e n c e  t o  s u p p o r t  F r e u n d ' s  
a l l e g a t i o n  t h a t  ACR was improperly f u r n i s h e d  informa-  
t i o n  c a u s i n g  i t  to  lower i t s  price i n  i ts best  and 
f i n a l  o f f e r .  F r e u n d  a r g u e s  t h a t  wrongdoing  m u s t  be 
i n f e r r e d  from t h e  t i m i n g  and  magn i tude  o f  ACR's price 
r e d u c t i o n  ( a p p r o x i m a t e l y  20 p e r c e n t  i n  i t s  b e s t  and 
f i n a l  o f f e r ) .  However,  t h e  t i m e  ( 3  m o n t h s )  require6 
to r e v i e w  t h e  accep tab i l i t y  of F r e u n d ' s  p a r t  would 
have  s u g g e s t e d  to  others t h e  p o s s i b i l i t y  t h a t  competi- 
t i o n  e x i s t e d ,  and  s i g n i f i c a n t  p r i ce  r e d u c t i o n s  i n  a 
f i r m ' s  b e s t  and f i n a l  o f f e r  are common when a f i r m  
s u s p e c t s  i t  h a s  c o m p e t i t i o n .  Bell A e r o s p a c e  C o . ,  55 
Comp. Gen, 244, 251  (1975), 75-2 CPD 168 .  Freund a lso 
l o w e r e d  i t s  price,  a l b e i t  by a smaller  amount. I n  our 
v iew,  F reund  h a s  n o t  m e t  i t s  b u r d e n  of p r o v i n g  i t s  
case, FMI-Hammer J o i n t  V e n t u r e ,  8-206665, August  20,  
1 9 8 2 ,  82-2 CPD 160, and t h i s  b a s i s  of protest  is 
d e n i e d  . 

F i n a l l y ,  w e  c o n s i d e r  F r e u n d ' s  c o n t e n t i o n  t h a t  it 
was p r o m i s e d  a c o n t r a c t  d u r i n g  d i s c u s s i o n s ,  

I t  is clear t h a t  by t h e  t i m e  d i s c u s s i o n s  were 
c o n d u c t e d ,  DLA was w i l l i n g  to  c o n s i d e r  F r e u n d ' s  
p r o d u c t  a c c e p t a b l e  p r o v i d e d  Freund would a g r e e  to 
f irst  a r t i c l e  t e s t i n g .  T h i s  was d i s c u s s e d  w i t h  
F reund .  However,  t h e  f a c t  t h a t  F r e u n d ' s  p a r t  was 
a c c e p t a b l e  c o u l d  n o t  a s s u r e  t h a t  F reund  would r e c e i v e  
a n  award which  was t o  be b a s e d  o n  pr ice .  DLA d e n i e s  
it made a n y  promise, b u t  e v e n  i f  i t  h a d ,  s u c h  a 
promise c o u l d  h a v e  n o  b i n d i n g  e f f e c t  because DLA was 
l e g a l l y  o b l i g a t e d ,  h a v i n g  conducted discussions, t o  
so l i c i t  b e s t  a n d  f i n a l  o f f e r s  b e f o r e  s e l e c t i n g  a n  
awardee, D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  
S 3 - 8 0 5 . 3 ( d ) ( 1 9 7 6  e d . ) ,  and  to  award o n  t h e  b a s i s  of 
p r i c e .  
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The protest is denied, 

Comptroller General 
of the United States 
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